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What is the Practice Manager’s Role ?

Contracts play an - N
important role in the \ )
day-to-day operations
of a health care entity,
including physician
office practices. There
are many types,
including physician,
purchasing,
maintenance,
professional staffing
and educational training
programs. This myriad
of contracts and the
resulting variation in &
terms creates the

possibility of liability exposures.

As a managing physician or office practice
manager, you may be asked to review
contracts prior to signature. In fact, we
recommend that any time a physician/
practice/corporation enters into a new
contract or agreement (or if a contract is up
for renewal), the contract should be
reviewed by you. Your role is to identify
risks created by the contract and to offer
suggestions for minimizing exposures. The
cost of failing to review contracts for risk
management issues can be substantial.

There are two clauses that are always
pertinent, no matter what the subject of the
contract. These are the insurance and hold
harmless/indemnification clauses. The
insurance clause should require the
contracting company/party to maintain
appropriate liability coverage for the

activities described in the contract. A
simple insurance clause is not sufficient.
The type of insurance should be listed (i.e.,
professional liability, general liability,
property, etc.) as well as the appropriate
limits. The amount is determined by the
needs of the contract but generally, this is
not less than $1 million per claim/
occurrence, with an aggregate of not less
than $3 million per claim/occurrence.
When contracting with a corporation for
professional services, such as physical

There are two clauses that are
always pertinent, no matter what the
subject of the contract. These are
the insurance and hold harmless/

indemnification clauses.

(Continued on page 2)



Reviewing Contracts...What is the Practice Manager’s Role

therapy or physician services, the insurance limits should
be separate for each provider and the corporation. There
should not be shared limits among the corporation and all
providers. Some limits would necessarily be much higher;
for example, if the practice/corporation is entering into an
agreement with a general contractor for construction
activities. The insurance should be from an acceptable
source, which can be shown by licensure with the state,
A.M. Best insurance company rating or reputation.

There should not be shared limits among the
corporation and all providers.

The contract should state that the party supplying the
insurance has to provide evidence of the insurance, either in
the form of a certificate of coverage or the policy itself.
There should also be a requirement that the party supplying
the insurance will notify the practice/corporation in the
event of a notice of cancellation or a material change in
coverage. This notification should be received within 30
days prior to such action being taken. The practice/
corporation should retain the right to terminate the contract
immediately if the insurance coverage becomes
insufficient. The term of insurance coverage should
survive the term of the contract. This prevents loss of
coverage in the event that claims made coverage is
terminated and tail coverage is not purchased.
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A hold harmless/indemnification clause is intended to
assign to one or both parties, or to apportion between the
parties, the legal liabilities that may arise as a result of the
activities described in the contract. The preferred result in
most cases is to state that each party will be responsible for
its own actions. The indemnification should be mutual if
both parties have obligations under the contract. It is
important to be careful of language regarding intentional or
gross negligence or misconduct of the parties. Insurance
companies generally do not provide coverage for
intentional acts and if the practice/corporation agrees to this
language, it could be financially responsible for
indemnifying the other party for such acts. The contract
should require evidence that the indemnification clause is
insured and not just simply placed in the contract. It is also
important to make sure that the practice/corporation does
not give up the right to control its own defense in the event
of a claim.

The contract should require evidence that the
indemnification clause is insured and not just
simply placed in the contract.

Another major concern is the appearance of apparent
agency when entering into contracts with care providers
that are not employees of the practice/corporation. The
contract should clearly indicate that these parties are
(Continued on page 6)
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Case Study

Missing Medical Record Information
in Support of Diagnosis and Treatment

A 22-year-old male
patient was seen by his
physician five times in
one month after injuring
his back at work. During
the first three visits the
patient complained of
back pain only, and fever
of 101.9 was noted on the
third visit. After the third
visit the patient was
referred to an orthopedic
physician. At the time of
the fourth visit to the
primary care provider, the
patient complained of
fevers and night sweats,
but temperature in the
office was noted as 98.5.
A diagnosis of fever of
unknown origin was
made and chest x-ray,
labs and urine culture
were ordered. The
patient returned two days later for follow up and his temperature was noted as
100.3. Blood cultures ordered came back positive two days later. The patient
was contacted and instructed to go to the ED for administration of IV antibiotics.
Shortly after admission the patient experienced an embolic stroke secondary to
bacterial endocarditis and developed permanent deficits, including left-sided
hemiparesis and mild cognitive impairment.

The patient filed a lawsuit alleging that the physician failed to perform an
adequate H&P, which the patient alleges would have revealed a history and
clinical signs of a heart murmur. The physician indicated that if he heard a
murmur, he would have documented it. The medical record revealed that the
patient did not complete his self-medical history form at the time of his first visit
to the office 11 months earlier. Also, there was no documentation of the H&P
completed after the fourth patient encounter. The physician indicated that the
H&P was dictated, and could not explain the absence of the record. Another
allegation was the failure of the nurses to perform patient temperatures, which
would have revealed the presence of a persistent fever, especially in light of the
fact that the patient had previous complaints of fever and night sweats eight
months and six weeks prior to the recorded temperature of 101.9 on the patient’s
third visit. m
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Risk Management Issues:

1.

A physician is required to
document all pertinent negative
findings from the physical
examination.

True or False

It is acceptable practice to forgo
taking vital signs or only taking a
partial set of vital signs for a
patient encounter.

True or False

It is not necessary to have the
patient complete a self-history or
update a previously completed
history, because the physician
will elicit all the necessary
information during the patient
encounter.

True or False

General Risk Management
Principle:

The office should have a system in
place to ensure completion and filing
of a physician dictated report.

True or False

Continue on page 4
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Missing Medical Record Information in Support of Diagnosis and Treatment

continued from page 3

Answers and Discussion

True
Documentation of a negative finding from the physical
exam goes a long way in supporting a physician’s
diagnosis, and permits the reader to better understand
physician judgment. Notwithstanding other diagnostic
testing, documentation of negative findings from the
physical exam helps explain why one diagnosis is
considered over another, for example — a diagnosis of otitis
media is better supported by the documentation of negative
neurological findings, such as the absence of nuchal
rigidity. This is not to say that documentation of the
negative finding in and of itself is sufficient to defend the
actions of the physician; however, it does show that it was
considered when developing the differential diagnosis.
The documented absence of a particular physical finding,
in conjunction with patient history and diagnostic testing,
may be sufficient to support the diagnosis of otitis media as
compared to meningitis, even if the patient later goes on to
develop such. However, the lack of documentation of a
pertinent negative finding permits the plaintiff’s attorney
the opportunity to suggest that the matter at hand was not
reviewed or noted, which makes sense with a retrospective
review. In this case, the issue of whether or not a heart
murmur was present or absent was in debate. The patient
indicated he had a heart murmur since childhood, but it
was never documented as present or absent by the treating
physician. Clearly documenting a normal heart
examination and absence of murmur would have helped
significantly in supporting the diagnosis of back pain and
fever of unknown origin, as compared to endocarditis.

False
From a risk management perspective, we recommend that
all patients have a complete set of vital signs done at each
patient encounter. Too frequently, as in this case,
physicians do not specify the minimum requirements for
the performance of vital signs, and if the decision for
performance of vital signs is left up to the nursing staff,
there is a chance that a required vital sign will not be
performed. To minimize the risk, performance of
temperature, heart rate, blood pressure, and respiratory rate
ensures that the physician has information necessary to use
in his differential diagnosis. Failure to perform a
temperature for patients with a potential infectious process
will be difficult to defend, as in this case. The months long

Failure to perform a temperature for patients
with a potential infectious process will be
difficult to defend, as in this case.

history of night sweats and fevers should have prompted
the performance of a temperature for this patient.
Specialty physicians often argue that a full set of vital signs
is unnecessary and not a proper use of resources. However,
the risk of missing a crucial piece of information may
prove to be more costly than taking the 1-2 minutes
required to complete and record a set of patient vital signs.
False
All new patients should complete a medical history and
periodically be asked to update their history, especially if
there are large gaps between visits. The patient history
should be reviewed by appropriate staff to go over
responses and to ensure adequate completion. In the event
that a form is not completed, pertinent patient information
may be missed and adversely affect patient diagnosis and
treatment.

General Risk Management Principle:

True
It is a good risk management practice to monitor physician
dictation and transcription to ensure that the documents
become part of the patient’s permanent medical record. A
simple system of holding open records until dictations are
returned is a good way of tracking returned transcriptions.
Missing records can lead potentially to errors in diagnosis
and treatment, and adversely affect continuity in care. If a
lawsuit is filed, not only can the plaintiff suggest that the
missing document is a cover for a larger conspiracy, jurors
are instructed to consider the worst case scenario if the
missing document is crucial to the defense of the case. As
office practices switch to an electronic medical record the
issue of missing transcriptions may be less of a risk issue.

For additional information on this case study contact Mary
Stankos at (630)276-5565 or mstankos(@ihastaff.org.m
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In Compliance

New Law Clarifies Physician Compliance
with Red Flag Rules

IRIKD
IFTI.LAG
IRULLES

In November 2007, the FTC issued regulation requiring certain
entities to develop and implement written identity theft
prevention and detection programs to protect consumers from
identify theft. These regulations were referred to as the Red
Flag Rules, and medical offices that engaged in billing for
services or accepted incremental payments from patients were
expected to comply with red flag rules by Dec. 31, 2010 or be
subject to a fine of $2,250 per violation. However, on
December 18, 2010, the President signed into law the “Red
Flag Program Clarification Act of 2010,” which clarified the
application of the rules to physician practices. Only those
creditors who regularly and in the ordinary course of business
obtain or use consumer reports in connection with credit
transactions; furnish information to certain consumer reporting
agencies in connection with a credit transaction; or advance

2011 MAIC/IRMS Education Sessions

May 12 OB Risk Management Video Conf
IHA, Naperville and Springfield
July 14  Emergency Department Risk Management
St. Joseph’s Hospital, Breese
July 21  Emergency Department Risk Management
IHA, Naperville
Aug 18 ED Risk Management Webinar
Speaker to be announced.
Oct5-7 IRMS Annual Meeting
Marriott Conference Center, Normal
Visit www.maicinsurance.com to register, obtain an
agenda, and driving directions or contact Lisa Galvan at
630/276-5694 or lgalvan@ihastaff.org for additional
information.

funds on behalf of a person, based on the person’s obligation to
repay the funds or on repayment from specific property pledged
by them or on their behalf are subject to the rules (for more
information on this please see http://www.gpo.gov/fdsys/pkg/
BILLS-111s3987ent/pdf/BILLS-111s3987enr.pdf.)

Generally, most physician practices are not believed to fall
under the above-mentioned categories, and would be
considered exempt from the red flag rules. Nonetheless, the
AMA recommends that physician practices take reasonable
steps to minimize the risk of identity theft by voluntarily
implementing a policy and procedure to identify, detect, and
respond to any red flag (http://www.ama-assn.org/amal/pub/
upload/mm/368/red-flags-rule-edu.pdf
http://www.ama-assn.org/amal/pub/upload/mm/368/red-flags-rule-

policy.pdf
http://www.ama-assn.org/amal/x-ama/upload/mm/368/red-flags-rule-

policy.doc) (AMA members only.)

For additional information or questions, please contact Mary
Stankos, RN, MJ, Director Risk Management at (630) 276-5565
or email at mstankos@ihastaff.org.m

On-line Risk Management

Self-Study Courses

MAIC insured physicians can earn up to a maximum of
4% discount per year by participating in the On-Line
Risk Management Self-Study Courses offered through
ELM. Instructions for registration and access are
available on our website www.maicinsurance.com.

Should you have any questions, please contact Mary
Stankos, RN, MJ at mstankos@ihastaff.org or
630/276-5565.
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Reviewing Contracts...What is the Practice Manager’s Role

(Continued from page 2)

independent contractors and are not employees. The contract
language has to be carefully worded to avoid the appearance
of any type of control over the manner in which these parties
provide services under the contract. It should state that they
are exercising their own independent professional judgment.
The contract should also state that the practice/corporation is
not providing any workers’ compensation benefits, that the
contracted parties are not entitled to any fringe benefits from
the practice/corporation and that the practice/corporation is
not paying any required withholding/taxes.

Apparent agency...The contract should clearly
indicate that these parties are independent
contractors and are not employees.

The practice/corporation should not purchase insurance for
non-employed care providers, as this creates actual agency in
[llinois and prevents the practice/corporation from
successfully arguing that it should not be responsible for the
actions of these independent contractors. There are
alternative ways to compensate the contracting party so that
insurance can be purchased, but the contract should not state
that the practice/corporation is required to buy the insurance.

Another area of consideration is whether a Business
Associate Agreement is necessary under the Health
Insurance Portability and Accountability Act of 1996 and the
HITECH Act of 2009. If the contract relates to services
under which protected health information will be transmitted
between the parties, it is essential to include language that
indicates the business associate (i.e., a software vendor) will
comply with the applicable requirements of the security and
privacy rules. There are some miscellaneous provisions that
sometimes cause concern. The choice of law section should
generally always state that the law of Illinois (or wherever
the practice/corporation is located) will be used to settle any
disputes that arise. Many out of state companies choose their
home state’s law. However, because they are doing business
in Illinois and the practice/corporation is located here,
[llinois law should prevail.

If the contract is going to automatically renew after the
initial term, that clause must be conspicuous (bold, 14 point
font is recommended). If the practice/corporation is entering
into a contract with a corporation (i.e., a nurse staffing
agency) or an educational institution, take note of any
language that indicates the nurse or student “will do” certain

continued from page 2

things. The nurse or student is not a party to the contract.
Therefore, the contract language should read that the
corporation or school is responsible for ensuring that nurse
or students do certain things. In the event of a breach, the
practice/corporation can go back to the contracting party for
recourse.

By reviewing a contract before it is signed, you have the
opportunity to make suggestions for changes that will protect
the physician and office practice from undue risk. This list
covers the major areas of risk that we generally see in
contracts in the health care setting. Should you have specific
questions about a contract you are considering entering into,
you should consult with legal counsel to ensure the contract
comports with these and other recommendations. If you
have a general question about contracts, please feel free to
contact

Janine H. Mitchell, AVP of Claims & Marketing, at (630)
276-5674 or jmitchell@ihastaff.org, or Mary Stankos,
Director Risk Management, at (630) 275-5565 or
mstankos@ihastaff.org.m
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